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the policy is not cancelled by giving notice without returning the 
unearned premium at the same time, Tisdell v. New Hampshire Fire 
Ins. Co. (1890) 155 N. Y. 163, 49 N. E. 6C4; Taylor v. Insurance Co. 
(1909) 35 Okla. 92, 105 Pac. 351; German Fire Ins. Co. v. Clarke 

(1911) 116 Md. 622, 82 Atl. 974, though there are cases holding notice 
alone to be sufficient. Davidson v. German Ins. Co. (1909) 74 N. J. L. 
487, 65 Atl. 996; Webb v. Granite State Fire Ins. Co. (1910) 164 Mich. 
139, 129 N. W. 19; Mangrum & Otter v. Law U. & R. Ins. Co. (1916) 
172 Cal. 497, 157 Pac. 239. The words of the statute seem clearly 
to indicate that the legislature intended that the policy should be can- 
celled upon the company's giving the required notice, reserving to 
the insured his right to the unearned premium. See, dissenting 
opinion, Tisdell v. New Hampshire Ins. Co., supra. This result has 
been accomplished in the revision of the Insurance Law, N. Y. Gen. 
Laws of 1917. The new standard policy adopted by this enactment, 
58 N. Y. L. J. 390, allows cancellation by the company on giving 
five days notice "with or without tender" of the unearned premium. 

Landlord and Tenant — Eviction by a Stranger Through Paramount 
Title — Apportionment of Rent.— The plaintiff leased certain premises 
including a vault held under a revocable license, to defendant's test- 
ator, who had no notice, actual or constructive, of the license. The 
license was subsequently revoked, and the lessee excluded from 
possession of the vault. In an action for rent, held, the defendant 
was entitled to a reduction of rent proportionate to the reduced value 
of the leasehold. Fifth Ave. Building Co. v. Kernochan (N. Y. Ct. 
of App., 1917) 117 N. E. 579. 

An eviction has always been held to be a good defense to an action 
for rent. 1 Tiffany, Landlord and Tenant, § 182. Where the eviction, 
either entire or in part, is by the landlord, the obligation to pay rent 
is suspended during the period of exclusion. Kuschinsky v. Flanigan 

(1912) 170 Mich. 245, 136 N. W. 362. But no apportionment of rent 
is allowed in the case of a partial eviction by the lessor, on the 
equitable ground that a wrongdoer cannot apportion his own wrong. 
Smith v. McEnany (1897) 170 Mass. 26, 48 N. E. 781. The tenancy, 
however, still continues. 2 Tiffany, op cit., § 185 h. Where there is 
an entire eviction by a stranger claiming by virtue of title paramount, 
the tenancy terminates. Wheelock v. Warschauer (1867) 34 Cal. 265. 
In case of partial eviction by a superior landlord, there will be an 
abatement of the rent commensurate with the diminished value of 
the estate, Cheairs v. Coats (1900) 77 Miss. 846, 28 So. 728, for, 
although an entire contract could not at common law be apportioned, 
the apportionment of rent as to estate was a well recognized exception. 
Van Rensselaer v. Bradley (N. Y. 1846) 3 Den. 135. The courts 
regard this defense to rent either as a counterclaim or recoupment 
for breach of the covenant for quiet enjoyment, Holbrook v. Young 
(1871) 108 Mass. 83; Eldred v. Leahy (1872) 31 Wis. 54C, or as a 
case of failure of consideration. Friend v. Supply Co. (1895) 165 Pa. 
652, 30 Atl. 1134; Gates v. Goodloe (1879) 101 U. S. 612. Where 
there is no express covenant, and a rule of law prevents an implied 
covenant from arising, the courts rely solely upon the latter doctrine. 
Carter v. Burr (N. Y. 1862) 39 Barb. 59; Gates v. Goodloe, supra. The 
court, in the principal case, although recognizing an implied covenant 
for quiet enjoyment, nevertheless rests its decision on failure of 
consideration, and denies that the reduction of rent is by way of 
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counterclaim for breach of such covenant. This ground of decision 
would seem to be in harmony with the later American cases, and to 
afford an equitable and workable rule. 

Marriage — Effect of Statutes Prohibiting Remarriage of Divorced 
Persons. — The deceased married the defendant within three months 
after the former's divorce contrary to a statute prohibiting such re- 
marriages. Objection was made to the appointment of the defendant 
as administratrix, on the ground that she was not the deceased's law- 
ful widow. Held, since the statute did not expressly declare the 
remarriage void, it will be considered voidable, and not open to attack 
after the death of the intestate. Woodward v. Blake (N. D. 1917) 
164 N. W. 156. 

The earlier cases construing such statutes take the position that 
the legislature intended the second marriage to be void, whether the 
statute expressly declared it so or not. Cox v. Combs (1848) 47 Ky. 
231; Matter of Borrowdale (N. T. 1882) 28 Hun 336. But a contrary 
construction was later adopted in accordance with which the mere pro- 
hibition of remarriage did not, in the absence of other evidence of 
legislative intent, render the marriage void. Crawford v. State (1895) 
73 Miss. 172, 18 So. 848. See Schouler, Domestic Relations (5th ed.) 
§ 14. If the prohibition was imposed in order to permit the bringing 
of an appeal from the decree of divorce, there can, by the weight of 
authority, be no valid marriage within the statutory period, In re 
Smith's Estate (1892) 4 Wash. 702, 30 Pac. 1059; Eaton v. Eaton (1902) 
66 Neb. 676, 92 N. W. 995; Hooper v. Hooper (1913) 67 Ore. 187, 135 
Pac. 525, for as long as the decree is assailable it is not considered final. 
See Warier v. Warter (1890) 15 P. D. 152; State v. Yoder (1911) 113 
Minn. 503, 130 N. W. 10. But even in such cases if the statute merely 
declares the act "unlawful" it has been held that the remarriage is 
voidable only. Conn v. Conn (1895) 2 Kan. App. 419, 42 Pac. 1006; 
Mason v. Mason (1884) 101 Ind. 25 ; see McLennan v. McLennan (1897) 
31 Ore. 480, 50 Pac. 802. A fortiori, if the statute attaches a criminal 
penalty to the remarriage, it would seem that the legislature intended 
that the punishment should fall on the wrongdoer alone, and that the 
innocent spouse and offspring should be protected; yet the courts have 
generally declared the remarriage void. Calloway v. Bryan (1859) 51 
N. C. 569; White v. White (1870) 105 Mass. 325; Barfield v. Barfield 
(1904) 139 Ala. 290, 35 So. 884; contra, Park v. Barron (1856) 20 Ga. 
702, on the ground that the criminal penalty makes the contract illegal. 
Ovitt v. Smith (1895) 68 Vt. 35, 33 Atl. 769. But marriage is more 
than a contract. It is a status which the law endeavors to protect 
whenever policy permits. Holding the remarriage voidable only is 
good policy, for it preserves the rights of the innocent parties to the 
second marriage, while it does not preclude a prosecution for bigamy. 

Master and Servant — Workmen's Compensation Acts — "Occupa- 
tional Diseases". — Plaintiff sued under the Workmen's Compensation 
Act for recovery for a neurosis caused by pressure on the brachial 
plexus from a leaning posture while at work as a cigar maker. Held, 
the injury complained of is not a "personal injury arising out of and 
in the course of employment" within the meaning of the statute. In re 
Maggelet (Mass. 1917) 116 N. E. 972. 

The fact that the injury complained of is an "occupational disease" 
is no objection at common law to an action on the case based on the 



